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June 26, 2015 
 
Honorable District Judge Michael W. Mosman 
1615 United States Courthouse 
1000 Southwest Third Avenue 
Portland, OR 97204-2945 
 

Re: Doe v. Reed Institute, Case No. 3:15-cv-00617-MO 

Dear Judge Mosman: 

 We represent plaintiff John Doe in the matter referenced above.  Plaintiff Doe seeks 
redress against the Reed Institute (“Reed”) and plaintiff’s ex-girlfriend, Jane Roe, relating to 
plaintiff’s unlawful expulsion from Reed following Roe’s false accusations of sexual assault 
and Reed’s discriminatory and flawed disciplinary proceeding.1   

I. INTRODUCTION 

 Counsel for the parties convened on June 4, 2015, for a Rule 26(f) conference.  At the 
outset of our conference, Reed’s counsel raised a threshold legal issue, the resolution of 
which is necessary before meaningful discovery can begin.  The Court has scheduled a 
conference call for July 1, during which this issue will be discussed. 

 As part of discovery, we intend to request unredacted copies of Reed’s disciplinary 
files and related materials for non-party students for the past seven (7) years, regarding the 
school’s handling of alleged violations of Reed’s sexual misconduct policies, its drug and 
alcohol policies, and the Reed “honor principle” (when specifically involving allegations of 
sexual insensitivity or misconduct, relationship abuse, and/or intimate partner violence) 
(hereinafter “the Requested Disciplinary Materials”). First, we believe such materials clearly 
fall within the scope of discovery allowed by Rule 26(b)(1) (“reasonably calculated to the 
discovery of admissible evidence”).  Second, we reject Reed’s argument that the Rule 
26(b)(1) standard should be altered as a result of constraints on the college as a result of the 
Family Educational Rights and Privacy Act (“FERPA”), 20 U.S.C. § 1232g; 34 C.F.R. 99.  
Because resolution of this issue will significantly impact the discovery plan and scheduling 
going forward (e.g., the length of time needed for the production of responsive materials), the 
parties are seeking the Court’s guidance before finalizing their proposed discovery plan. 

                                                 
 1 This Court granted Doe’s motion to proceed under a pseudonym.  (ECF No. 9.)  A 
pseudonym is also used to protect Roe’s identity. 
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 For the reasons explained below, the documents sought are plainly relevant and 
central to Doe’s ability to prove his claim, and FERPA does not prevent their disclosure by 
Reed.  The discovery plaintiff seeks is central to his claims of gender discrimination under 
Title IX (and to Reed’s affirmative defenses).  The primary way that courts require that 
plaintiffs prove gender discrimination is through evidence that the defendant handles 
allegations about men and women differently, and the Requested Disciplinary Materials are 
clearly pertinent to our ability to present such evidence here.  Nothing in FERPA precludes 
Reed from providing the Requested Disciplinary Materials.  To the extent the Court 
concludes that any legitimate third party privacy concerns exist, such concerns can be 
addressed through the entry of an appropriate protective order.   

 These are not novel issues.  In analogous cases, courts in other jurisdictions have 
routinely ordered the production of precisely the type of information that plaintiff intends to 
request here.  See, e.g., Yu v. Vassar College, 1:13-cv-04373-RA-MHD (S.D.N.Y. Mar. 6, 
2014) (Order Concerning Confidential Information Produced in Discovery) and (Mar. 7, 
2014) (Endorsed Order); Dempsey v. Bucknell Univ., 4:11-cv-1679-MWB (M.D. Pa. June 29, 
2012) (Order); Doe v. Univ. of the South, 4:09-cv-00062-HSM-SKL (E.D. Tenn. Feb. 9, 
2010) (Order granting Motion for Issuance of Order Pursuant to FERPA).2  The same result 
should occur here. 
 

II. DISCUSSION 

A. Evidence of Reed’s Handling of Similar Disciplinary Matters Is Central to 
Plaintiff’s Title IX Claims. 

1. The Parties’ Pleadings Put Such Matters Directly at Issue. 

The Requested Disciplinary Materials—evidence of Reed’s handling of similar 
disciplinary matters—are central to plaintiff’s Title IX claims as alleged in the First 
Amended Complaint (“FAC”).  The FAC contains the following general allegations, which 
are incorporated into each cause of action: 

 “[A]s a practical matter, Reed’s policies and procedures do not permit students 
accused of sexual misconduct to obtain fair hearings before competent or 
impartial tribunals . . .” (FAC ¶ 19.) 

 “Furthermore, Reed applies its policies and procedures in a discriminatory 
manner to male students because of gender.”  (Id. ¶ 20.) 

The FAC also contains the following allegations with respect to the First Cause of Action 
based on Title IX: 

 “Upon information and belief, Reed has never taken action against a female 
student for making a false allegation of the kind involved in this matter.” 
(Id. ¶ 221.) 
 

                                                 
2  Copies of these Orders are attached as exhibits to this letter. 
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 “Upon information and belief, during the tenures of [Reed’s] President Kroger 
and [Reed’s Director of Community Safety, Gary] Granger, males invariably lose 
when charged with sexual misconduct at Reed.” (Id. ¶ 222.) 
 

 “Reed also contributed to an erroneous outcome through the following: . . .         
b. Violating Reed’s policy against gender/sex-based discrimination by 
establishing a de facto presumption, on the basis of gender stereotypes, that John 
committed sexual assault.” (Id. ¶ 232.) 

The Requested Disciplinary Materials are also directly relevant to Reed’s allegations 
as set forth in its Answer and Affirmative Defenses (“Answer”): 

 “Doe was properly disciplined and expelled from Reed for [using and providing 
drugs and alcohol to other students, making “angry, retaliatory statements” to his 
girlfriend, damaging furniture, and having a “sexual encounter where all 
participants were ‘under the influence of Molly”].”  (Answer ¶¶ 1-2.)  Reed 
contends that conduct, “even without taking into consideration Roe’s accusations 
of sexual misconduct, would have resulted in his expulsion.”  (Id. ¶ 2.) 

 In ¶ 9(a), Reed contends that it is “deeply concerned about sexual assault and 
alcohol and drug use within its student body,” denies that Reed “has a permissive 
culture” and contends that Reed strictly enforces its disciplinary policies, 
including those relating to drug and alcohol use (which, as noted above, Reed 
cites as an independent ground justifying plaintiff’s expulsion).  

 “[W]ell before Doe matriculated, Reed had taken assertive steps to enforce its 
alcohol and drug policies.” (Id. ¶ 21.) 

 Reed repeats its contention that Doe “would have been expelled from Reed” for 
the conduct summarized in paragraphs 1 & 2, above (i.e., even without the sexual 
assault allegations).  (Id. ¶ 75.) 

 Reed denies the above-referenced paragraph 222 of the First Amended 
Complaint.  (Id.) 

 Reed also offers, as its Seventh Additional Defense, that “[a]ny difference in 
treatment of Plaintiff as compared to Roe or any other women, as claimed by Plaintiff, was 
not a result of gender but rather a result of material differences in conduct and circumstances 
. . .” (Id. ¶ 92 (emphasis added).) 

2. The Relevant Case Law Makes Clear that Reed’s Handling of Similar 
Matters Is Directly Relevant to Plaintiff’s Title IX Claim. 

The cases are clear that the Requested Disciplinary Materials are directly relevant to 
the matters at issue here.  Denying plaintiff access to these materials would seriously and 
improperly undermine his ability to seek redress for Reed’s conduct.3 

                                                 
 3 In support of plaintiff’s claim of “selective enforcement” against Reed, he also 
alleges that, as the male student, he was the only person investigated, charged, and 
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In Yu v. Vassar College, a recent case from the Southern District of New York, the 
court discussed two theories of recovery under Title IX, both of which are alleged (as 
separate counts) in plaintiff’s First Cause of Action in this case: (1) erroneous outcome 
resulting from a flawed proceeding; and (2) selective enforcement.4  “In the former case, a 
party asserts that he or she was innocent and wrongly found to have committed the offense; 
in the latter case, a party asserts that, regardless of guilt, the severity of the penalty was 
affected by the student’s gender.”  Yu v. Vassar College, No. 1:13-cv-04373-RA-MHD, slip 
op. at 18 (S.D.N.Y. Mar. 31, 2015) (Opinion and Order) (quoting Yusef v. Vassar College, 35 
F.3d 709, 714–16 (2d Cir. 1994)).  To recover on either theory, the plaintiff must 
demonstrate a gender bias as a motivating factor on the part of the defendant.  Yu, slip op. at 
18.  Evidence of gender bias “might include, inter alia, statements by members of the 
disciplinary tribunal, statements by pertinent university officials, or patterns of decision-
making that also tend to show the influence of gender.” Yusef, 35 F.3d at 715 (emphasis 
added).  

In the Yu case, the plaintiff lost on summary judgment because he had not sufficiently 
demonstrated gender discrimination for either the erroneous outcome or selective 
enforcement theories of recovery under Title IX.  For instance, on the erroneous outcome 
theory, he was unable to provide an example of any woman being treated differently from a 
man in his case, or elsewhere in Vassar’s history.  Yu, slip op. at 41.  He also had no evidence 
that men were held liable for violations where women were not.  Id.  According to the court, 
if the plaintiff had provided “statistical evidence that ‘males invariably lose’ when charged 
with sexual misconduct at Vassar,” or some other allegation of a “causal connection between 
the erroneous outcome and gender bias,” the case would likely have come out differently.  Id.   

With respect to his selective enforcement theory, the Yu plaintiff failed to allege or 
demonstrate that a similarly-situated woman was not subject to the same disciplinary 
proceedings as him (as a male student); instead, he baldly alleged that the severity of his 
penalty was “a result of anti-male gender bias.”  Id. at 50.  But the court found that the 
plaintiff was unable to show that a female in his situation would be subject to more lenient 
sanctions, and, in fact, there was evidence of another male student actually receiving a lesser 
sanction for similar conduct.  Id.  This demonstrates the need for a plaintiff in a case such as 
this one to explore whether similarly-situated females are subject to the same disciplinary 
proceedings as male students.  The Yu decision clearly underscores the importance of 
comparator evidence showing that the male plaintiff was treated differently on the basis of 
his gender for liability under Title IX. 

                                                                                                                                                       
sanctioned, while the two female students who engaged in the sexual incident were not.  
While this supports an inference of gender bias sufficient for purposes of Title IX, we are 
nonetheless entitled to discover additional information of Reed’s discriminatory practices to 
further support plaintiff’s Title IX claims.   

 4 Plaintiff also asserts a third theory of recovery under Title IX, namely deliberate 
indifference.  Proof of this theory likely will not require access to student records other than 
plaintiff’s, so it will not be discussed further in this letter. 
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In the analogous Title VII (employment discrimination) context,5 it is well established 
that both statistical and comparator evidence are appropriate areas for discovery and to 
support an inference of gender discrimination.  See, e.g., McDonnell Douglas Corp. v. Green, 
411 U.S. 792, 804 (1973) (“Especially relevant to [a showing of pretext] would be evidence 
that white employees involved in acts against [the employer] of comparable seriousness . . . 
were nevertheless retained or rehired.”); Earl v. Nielsen Media Research, Inc., 658 F.3d 
1108, 1112-17 (9th Cir. 2011); Beck v. United Food & Commercial Workers Union, 506 F.3d 
874, 884-85 (9th Cir. 2007). 

In short, the Requested Disciplinary Materials—relating to Reed’s historical and 
current treatment of men and women accused of sexual misconduct and other conduct that 
Reed now claims justified plaintiff’s expulsion—go straight to the core of plaintiff’s Title IX 
claims, as discussed in the Yu case (among many others), and to the allegations raised in 
Reed’s defenses. 

B. Plaintiff is Entitled to Unredacted Versions of the Requested Disciplinary 
Materials. 

1. The Discovery Sought Is Clearly Relevant to Plaintiff’s Claims, and Is at 
Least Reasonably Likely to Lead to the Discovery of Admissible 
Evidence.  

As this Court is well aware, the Rules of Civil Procedure establish a liberal 
framework for obtaining discovery.  See Fed. R. Civ. P. 26; Hickman v. Taylor, 
329 U.S. 495, 505 (1947); Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 
(1978).  Consistent with the liberal, notice pleading standards, “discovery is not limited to 
issues raised in the pleadings, for discovery itself is designed to help define and clarify the 
issues.” Sanders, 437 U.S. at 351. 

                                                 
 5 There is a close similarity between Title VII and Title IX, and thus courts have 
repeatedly used similar modes of analysis to resolve Title VII and Title IX cases.  See, e.g., 
Yusef, 35 F.3d at 714 (“Title IX was enacted to supplement the Civil Rights Act of 1964’s 
bans on racial discrimination in the workplace and in universities.  Because the statutes share 
the same goals and because Title IX mirrors the substantive provisions of Title VI of the 
Civil Rights Act of 1964, courts have interpreted Title IX by looking to the body of law 
developed under Title VI, as well as the case law interpreting Title VII.” (emphasis added) 
(citations omitted)).  See also Franklin v. Gwinnet County Public Schools, 503 U.S. 60, 75 
(1992) (relying on Title VII case law in analyzing intentional discrimination under Title IX); 
Oona, R.S. v. McCaffrey, 143 F.3d 473, 476-78 (9th Cir. 1997) (elements to state a 
supervisory hostile environment claim under Title VII equally apply under Title IX); Doe v. 
Petaluma City School Dist., 830 F. Supp. 1560, 1571-72 (N.D. Cal. 1993) (adopting Title 
VII’s standards for assessing sex discrimination under Title IX).  Cf. Cannon v. University of 
Chicago, 441 U.S. 677, 694-96 (1979) (holding Title IX is based on Title VI and is to be 
interpreted in a similar manner); Stanley v. Trustees of California State University, 
433 F.3d 1129, 1134 (9th Cir. 2006) (applying case law interpreting Title VI to Title IX 
claims). 
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Because Doe contends he experienced discriminatory treatment based on gender, 
evidence of how Reed has treated other men and women who were alleged to have engaged 
in the conduct that Reed now cites to justify Doe’s expulsion—using and supplying drugs 
and alcohol to others, engaging in sex after ingesting intoxicants, etc.—is not only “relevant” 
both to plaintiff’s claims and Reed’s defenses, it is central to them.  Noting that in 
discrimination cases, “[c]ourts may consider myriad forms of evidence,”6 with regard to the 
type of comparator evidence that is relevant in discrimination cases, the Ninth Circuit has 
stated as follows in the Title VII context:  

Other employees are similarly situated to the plaintiff when they “have 
similar jobs and display similar conduct.”  Vasquez, 349 F.3d at 641.  The 
employees need not be identical, but must be similar in material 
respects.  Hawn v. Exec. Jet Mgmt., Inc., 615 F.3d 1151, 1157 (9th Cir. 
2010). Materiality depends on the context and is a question of fact that 
“cannot be mechanically resolved.”  Id. at 1157–58.  The Seventh Circuit 
has noted that it is “important not to lose sight of the common-sense 
aspect” of the similarly situated inquiry.  Humphries v. CBOCS West, 
Inc., 474 F.3d 387, 405 (7th Cir.2007).  “It is not an unyielding, inflexible 
requirement that requires near one-to-one mapping between employees” 
because one can always find distinctions in “performance histories or the 
nature of the alleged transgressions.” Id. 

Earl v. Nielsen Media Research, Inc., 658 F.3d 1108, 1114-15 (9th Cir. 2011) (emphasis 
added).  In light of that standard and the liberal standards of discovery under Rule 26, 
plaintiff is clearly entitled to the Requested Disciplinary Materials, which would reveal other 
students who were similarly situated to him, and thus potentially yield admissible evidence to 
support his claims of how Reed treats different male and female students. 

Additionally, Reed’s treatment of violations of its drug and alcohol policies and 
“honor principle” violations is particularly relevant in light of Reed’s Answer and 
Affirmative Defenses.  Reed has alleged, among other things, that Doe’s use of drugs and 
facilitation of others’ use of drugs, as well as his turbulent relationship with his ex-girlfriend, 
were instrumental factors in his expulsion and that “even without taking into consideration 
Roe’s accusations of sexual misconduct, would have resulted in his expulsion.”  
(Answer ¶ 2.)  To test that assertion, plaintiff is plainly entitled to comparator evidence of 
Reed’s handling of similar violations with other students. 

2. Statistical Evidence or Redacted Documents Do Not Satisfy Reed’s 
Discovery Obligations. 

Reed has suggested that it could provide only statistical data regarding its disciplinary 
proceedings, rather than releasing the non-party student records, or otherwise provide 
redacted copies of the files that remove the names of those involved.  There is no legitimate 
basis for limiting the scope of discovery to which plaintiff is entitled to under Rule 26(b)(1)’s 

                                                 
 6 Vasquez v. County of Los Angeles, 349 F.3d 634, 649 (9th Cir. 2003).   
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broad standard.7  An enormous body of Title VII case law shows that circumstantial evidence 
of discrimination requires an analysis of similar situations to determine whether those 
situations show commonality in how protected characteristics are treated.  See, e.g., Costa v. 
Desert Palace, Inc., 539 U.S. 90, 100 (2003); Vasquez, 349 F.3d at 649.  Without contextual 
information, plaintiff will be limited in his ability to prove his case.  Curto v. Smith, 248 F. 
Supp. 2d 132, 146-47 (N.D.N.Y. 2003) (in Title IX case, plaintiff must prove that students 
“in similar circumstances” were treated differently; plaintiff cannot “compare apples and 
oranges” to establish discriminatory animus).   

In learning about how other similarly situated individuals have been treated by Reed, 
plaintiff should not be limited to statistical data or the materials in Reed’s disciplinary files 
just as, in an employment discrimination case, the plaintiff employee is commonly allowed to 
explore the circumstances and identities of coworkers who might have experienced 
comparable treatment to the plaintiff.  See Costa, 539 U.S. at 100 (refusing to overturn a jury 
verdict in favor of a plaintiff employee and reinforcing the relevance of an employer’s 
treatment of similarly-situated male employees as evidence of discrimination and critiquing 
the practice of holding plaintiffs in Title VII discrimination cases to heightened “direct 
evidence” requirements of proof).  In the Costa case, where a female warehouse worker 
alleged discrimination in employment based on her gender, she showed extensive evidence 
that she received harsher discipline than her male colleagues—which would necessarily 
require discovery into the nature of their offenses and the associated discipline.  She also 
presented evidence that she was penalized for her failure to conform to sexual stereotypes.  
This evidence involved what appears to have been detailed proof about situations where 
workers lost their tempers, swore, and even had physical altercations, as well as the 
employer’s response to those situations.  Again, identifying comparable evidence in this case 
necessarily involves access to documents, information, and witnesses that would not be 
contained in a file where names and identifying information are redacted.   

There simply is no precedent to rejecting the standard of the scope of discovery 
provided by Rule 26 in a case like this one.  For example, numerous important facts relating 
to Doe’s own case are not formally documented anywhere in his disciplinary file.  We have 
also learned from other current and former Reed students who have contacted us that their 
“files” lack much (maybe even most) of the details about what actually happened during their 
disciplinary proceedings.  The ability to identify and reach out to potential comparators is, 
therefore, essential.  Furthermore, “[p]roof of discriminatory motive ... can in some situations 
be inferred from the mere fact of differences in treatment.”  Int'l Bhd. of Teamsters v. United 
States, 431 U.S. 324, 335 n. 15 (1977).  It is critical that we are able to assess whether there 
were differences in treatment. 

 Our review of Doe’s own file makes clear that the production of the files, by 
themselves, does not provide the scope of discovery he is entitled to under Rule 26(b)(1).  
One of the issues in this case is whether, as a male student, Doe received lesser procedural 

                                                 
 7 Plaintiff recognizes that some of the materials exchanged in discovery may 
eventually be submitted to the Court as part of this lawsuit.  Pursuant to the applicable local 
rules, personally identifiable information will be redacted or filed under seal, as appropriate, 
before any such materials become part of the public record.  It is not appropriate to limit 
discovery on these grounds. 
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rights, based on his gender.  Yet, at least for Doe and the other students to whom we spoke, 
their disciplinary files do not include reference to their inquiries before the hearing, such as 
requests for additional time to prepare or questions about what evidence they would be 
permitted to present or from whom they may seek advice.  Instructions from the “procedural 
aide” were not made part of the record, nor were the questions that the students asked panel 
members to pose to witnesses.  Also not included in these records were proposed witnesses 
who were rejected as not relevant.  The “transcripts” of the hearings were prepared by 
students and failed to accurately record the testimony of witnesses and the questions posed 
by the disciplinary panel.  Even significant procedural errors are not readily apparent from a 
review of these files.  We will not know what may be missing from these files without the 
ability to contact the students themselves.    

In short, pursuant to the broad mandates of Rule 26 and well-established case law, 
plaintiff is entitled to complete, unredacted versions of the Requested Disciplinary Materials, 
including personally identifiable information, so he may independently learn of the facts 
surrounding matters involving similarly-situated individuals, separate and apart from what 
Reed may have formally documented in its files.  Statistical data prepared by Reed is no 
substitute for the discovery to which Doe is entitled.   

3. FERPA Expressly Permits Reed to Produce the Requested Disciplinary 
Materials. 

a) FERPA Cannot Properly Be Invoked to Limit the Disclosure of 
Information Relevant to Title IX Cases. 

The Requested Disciplinary Materials likely will include the “education records” of 
non-party current or former Reed students, including personally identifiable information.  
Such information is, of course, ordinarily protected from disclosure by Reed absent consent 
by the relevant students, in accordance with FERPA and the corresponding regulations 
promulgated by the U.S. Department of Education.  See generally 34 C.F.R. § 99.3 (defining 
“education records”).  But Reed cannot properly invoke FERPA to limit the disclosure in a 
Title IX case like this one. 

The United States Supreme Court has clearly recognized that FERPA’s nondisclosure 
provisions “speak only to the Secretary of Education,” Gonzaga Univ. v. Doe, 536 U.S. 273, 
287 (2002), and do not confer any enforceable individual rights.  Id.  “Congress expressly 
authorized the Secretary of Education” to interpret and enforce FERPA.  Id. at 289.  In that 
regard, the U.S. Department of Education (the “Department”) has been clear regarding the 
interplay between FERPA and Title IX.  Specifically, an April 4, 2011 “Dear Colleague” 
letter issued by the Department’s Office for Civil Rights made clear the following:   

In 1994, Congress amended the General Education Provisions Act (GEPA), of 
which FERPA is a part, to state that nothing in GEPA “shall be construed to 
affect the applicability of . . . title IX of Education Amendments of 1972, . . . 
or other statutes prohibiting discrimination, to any applicable program.”       
20 U.S.C. § 1221(d).  The Department interprets this provision to mean that 
FERPA continues to apply in the context of Title IX enforcement, but if there 
is a direct conflict between the requirements of FERPA and the requirements 
of Title IX, such that enforcement of FERPA would interfere with the primary 
purpose of Title IX to eliminate sex-based discrimination in schools, the 
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requirements of Title IX override any conflicting FERPA provisions.  See 
2001 Guidance at vii.”   
 

“Dear Colleague” Letter from Russlynn Ali, Assistant Sec'y for Civil Rights, U.S. Dep’t of 
Educ, Sexual Violence, at 13, n.32 (April 4, 2011) (available at 
http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf) (emphasis added). 8 
 

According to the clear and authoritative guidance provided by the “Dear Colleague” 
letter, plaintiff’s interest in the Requested Disciplinary Materials, in connection with 
vindicating his Title IX rights, “override[s] any conflicting FERPA provisions,” to the extent 
any such conflicting provisions exist at all.  Reed should be required to produce these 
materials without reference to FERPA obligations. 

b) To the Extent that FERPA Applies at All in Title IX Cases, the 
Statute Expressly Provides for the Disclosure of Information 
Pursuant to Judicial Process. 

Even if FERPA might otherwise be invoked to protect against the disclosure of the 
Requested Disciplinary Materials in the context of a Title IX action, FERPA specifically 
contemplates their production in connection with a formal judicial proceeding such as 
this.  Reed has no basis to argue otherwise. 

While it is true that FERPA generally forbids the non-consensual disclosure of 
information from a student’s “education record,” the statute specifically permits the 
disclosure of education records in response to judicial orders and subpoenas, upon condition 
that “parents and the students are notified of all such orders or subpoenas in advance of the 
compliance therewith by the educational institution or agency.”  20 U.S.C. §1232g(b); 
see also 34 C.F.R. § 99.31(a)(9)(i) (consent for disclosure of education records, including 
personally identifiable information, is not required when “[t]he disclosure is [made] to 
comply with a judicial order”).9  Reed’s own policy governing disclosure of student 

                                                 
 8 The Department described the “Dear Colleague” as “a ‘significant guidance 
document’ under the Office of Management and Budget’s Final Bulletin for Agency Good 
Guidance Practices [72 Fed. Reg. 3432 (Jan. 25, 2007)].  OCR issues this and other policy 
guidance to provide recipients with information to assist them in meeting their obligations, 
and to provide members of the public with information about their rights, under the civil 
rights laws and implementing regulations that we enforce.”  The Department further provided 
that the letter “does not add requirements to applicable law, but provides information and 
examples to inform recipients about how OCR evaluates whether covered entities are 
complying with their legal obligations.”  Id. at 1, n.1.  

 9 FERPA also sanctions the release of certain disciplinary records according to 
another specific statutory exemption:  The public generally may be informed of “the final 
results of any disciplinary proceeding conducted by [an] institution against a student who is 
an alleged perpetrator of any crime of violence … or a nonforcible sex offense, if the 
institution determines … that the student committed a violation of the institution’s rules or 
policies with respect to such crime or offense.”  20 U.S.C. § 1232g(b)(6)(B). “[T]he final 
results of any disciplinary proceeding (i) shall include only the name of the student, the 
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information, available online, even warns students that there may be situations, permitted by 
law, where Reed will be required to disclose, without the students’ consent, personally 
identifiable information otherwise protected by FERPA.10   

 In other words, “[n]othing in FERPA limits the discoverability of education records.”  
In re Subpoena Issued to Smith, 921 N.E.2d 731, 732 (Ohio Com. Pl. 2009).  Accordingly, 
courts have consistently refused to allow parties to use FERPA “as a cloak for alleged 
discriminatory practices simply because litigation to end such practices is initiated by private 
plaintiffs rather than the government,” which, if the tables were turned, would have access to 
the records sought.  Rios v. Read, 73 F.R.D. 589, 599 (E.D.N.Y. 1977).11  In these cases, as 
in the matter at hand, courts have ordered the release of educational records wherein “the 
information requested is directly relevant to the claims and defenses in this case and utterly 
crucial to proving Plaintiff's assertion[s],” which outweighs the privacy interests protected by 
FERPA.  L.M.P. ex rel. E.P. v. School Bd. of Broward County, Fla., No. 05–60845–CIV, 
2009 WL 2578987 at *3 (Aug. 18, 2009).  In such situations, courts have mitigated against 
the potential loss of student privacy by issuing protective orders that guard against the release 
                                                                                                                                                       
violation committed, and any sanction imposed by the institution on that student; and (ii) 
may include the name of any other student, such as a victim or witness, only with the written 
consent of that other student.”  Id. at § 1232g (b)(6)(C).  Campus law enforcement records 
are also specifically excluded from the definition of protected education records by 
§ 1232g(b)(4)(F)(ii) (records created and maintained by a law enforcement unit of the 
educational institution for law enforcement purposes). 

 10 See Reed College Guidebook, “Disclosure of Student Information,” 
http://www.reed.edu/academic/gbook/comm_pol/disclosure.html (accessed June 23, 2015) 
(explaining that FERPA provides certain rights, including “[t]he right to consent to 
disclosures of personally identifiable information contained in the student’s education 
records, except to the extent that FERPA authorizes disclosure without consent.”) 

 11 There are a number of federal cases on point, wherein courts have ordered the 
production of student records that were protected by FERPA, when such records were 
deemed necessary or even “relevant” to the plaintiff’s ability to pursue his or her claim.  See, 
e.g., Ragusa v. Malverne Union Free School Dist., 549 F.Supp.2d 288 (E.D.N.Y. 2008) 
(ordering the release of the educational records of former students of plaintiff, a teacher, to 
enable her to allege that her termination was a pretext for unlawful discrimination, when the 
court held that such records were “relevant” to her claim); Davids v. Cedar Falls Community 
Schools, 1998 WL 34112767 (N.D. Iowa Oct. 28, 1998) (ordering the production of student 
records in a discrimination case alleging disparate discipline of black and white students, 
stating “[the plaintiff's] allegations that the school was engaged in a practice of disparate 
discipline of minority and non-minority students (thereby treating a racially hostile 
environment) can only be proven if she is granted access to the disciplinary records and 
incident reports of the students involved.” Id. at *3); Rios v. Read, 73 F.R.D. 589 
(E.D.N.Y. 1977) (ordering the release of student records in a class action lawsuit by Spanish-
speaking plaintiffs seeking to prove school district’s failure to provide adequate 
programming for non-English speaking students, when students’ records were at the heart of 
the claim). 
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of information to non-parties.  Id.; see also Horn v. Schumaker, No. 13-cv-13630 (E.D. 
Mich. July 28, 2014) (Amended Stipulated Protective Order Regarding Non-Party Student 
Education Records).  Because the information sought in the current matter is critical to 
plaintiff’s ability to prove his claim, as discussed above, Reed may not use FERPA as a 
“cloak” to avoid releasing the Requested Disciplinary Materials.  This is especially true given 
plaintiff’s willingness to stipulate to a protective order.   

Critically (and important to setting an appropriate schedule for discovery for the 
parties), the statute requires only notice to students and parents that information is being 
released, and not any opportunity for those parties to be heard.  Quite to the contrary, 
students and parents have no individual right that they could enforce under FERPA even if 
they wished to.  The Supreme Court clearly recognized as much in Gonzaga:  “[T]here is no 
question that FERPA’s nondisclosure provisions fail to confer enforceable rights. . . . ” 
Gonzaga, 536 U.S. at 287-88 (emphasis added); see also Curto v. Smith, 248 F. Supp. 2d 
132, 140-41 (N.D.N.Y. 2003) (stating that it is “well-established” that “FERPA itself does 
not create a private right of action to enforce its provisions.”).  Congress did not establish 
individually enforceable rights through FERPA.  “Instead Congress acknowledged students’ 
and parents’ privacy interests as a whole and empowered the DOE to protect those interests 
when a University systemically ignores its obligations under the FERPA.”  U.S. v. Miami 
University, 294 F.3d 797, 818 n.20 (6th Cir. 2002) (citing Gonzaga, 536 U.S. 273).  That is, 
any redress for violations of FERPA must come through the Department of Education, not 
students and/or their parents.  See also 20 U.S.C. § 1232g(f) (designating the Secretary of the 
Department of Education as responsible for enforcement of FERPA).  Reed’s own policy 
governing disclosure of student information acknowledges as much, noting that students have 
“the right to file a complaint with the U.S Department of Education concerning alleged 
failures by Reed College to comply with the requirements of FERPA.”12  

Courts have interpreted FERPA’s “notice” requirement as very limited in scope.  The 
phrase, “reasonable effort to notify,” typically has not been construed to last longer than two 
weeks.   Rios, 73 F.R.D. at 602 (requiring only two week period for notice); see also Morton 
v. Bossier Parish Sch. Bd., No. 12-1218 (W.D. La. May 6, 2014) (Memorandum Order) (14 
days for notice period); Yu v. Vassar, No. 1:13-cv-4373-RA-MHD (S.D.N.Y. March 7, 2014) 
(Endorsed Order) (allowing for only two week period for notice to non-party students); 
Joubert v. Delahanty, No. 7-cv-182-JL (D.N.H. April 7, 2008) (Protective Order Pursuant to 
Fed. R. Civ. P. 26(c)) (two week period for notice to affected students).  What constitutes 
appropriate notice to students and/or parents is dictated by the circumstances of the case.  
Mere publication may even be sufficient.  See, e.g., Doe v. State, No. 2:91-cv-464 (S.D. Ohio 
May 15, 2013) (Opinion and Order) (what constitutes “reasonable attempt” is considered on 
a “case-by-case” basis); Rios, 73 F.R.D. at 602 (allowing notice by publication).  Once the 
school has provided the requisite notice, its obligations pursuant to FERPA are satisfied:  “A 
plain reading of this section of FERPA and the relevant regulation indicates that, the 
condition of notice having been accomplished, all of the submitted documents are outside the 
protection of FERPA.”  DeFeo v. McAboy, 260 F.Supp.2d 790, 795 (E.D. Mo. 2003).  The 
law requires nothing further from the school.  “FERPA does not require the university to 

                                                 
 12 See Reed College Guidebook, “Disclosure of Student Information,” 
http://www.reed.edu/academic/gbook/comm_pol/disclosure.html (accessed June 23, 2015). 
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oppose production on its student’s behalf or to seek to obtain a judicial order before 
complying with a validly issued subpoena.”  In re Subpoena Issued to Smith, 921 N.E.2d at 
734. 

We request that, if the Court determines that FERPA does apply to the Requested 
Disciplinary Materials, the Court similarly permit a two-week period for Reed to provide 
notice to the affected non-party students prior to production.  A longer period is not 
necessary for Reed to satisfy any FERPA obligations it may have before releasing the 
records.  

C. Courts Have Routinely Permitted Similar Discovery in Similar Cases. 

 Nothing about the scope of discovery proposed by plaintiff in this case is remarkable 
or unusual.  Courts in other jurisdictions have routinely granted similar requests from 
students asserting Title IX and state law causes of action against their schools following 
fundamentally flawed disciplinary proceedings.  As part of discovery, these students quite 
expectedly requested school records that include personally identifiable information relating 
to non-party students.  The courts granted these requests subject to appropriate orders. 

 For instance, in Dempsey v. Bucknell University, 4:11-cv-1679-MWB (M.D. Pa. June 
29, 2012) (Order), the parties did not even dispute that the plaintiff-student could receive 
copies of education records of non-party students, so long as the court ordered their release.  
Defendant Bucknell submitted a joint motion for an order regarding the release of “Education 
Records,” specifically requesting that the court issue an order directing it to produce 
“Education Records.”  Bucknell premised its request on 34 C.F.R. § 99.31(a)(9)(i), which, as 
discussed, provides that consent for disclosure of education records, otherwise required by 
FERPA, is not necessary when “[t]he disclosure is [made] to comply with a judicial order.”  
The court granted Bucknell’s request and entered the requested order, thereby allowing 
Bucknell to produce the records.  (A copy of the Dempsey Order has been attached as Exhibit 
1 to this Letter.) 

 The University of the South sought a similar judicial order in Doe v. The University of 
the South, No. 4:09-cv-62 (E.D. Tenn. Feb. 8, 2010) (Joint Motion for Issuance of Order 
Pursuant to FERPA).  The university had already produced redacted versions of documents 
to the plaintiff-student, but requested that the court issue an appropriate order so that it could 
provide unredacted copies.  The court granted the order.  Doe v. The University of the South, 
No. 4:09-cv-62 (E.D. Tenn. Feb. 9, 2010) (Order Pursuant to FERPA).  (A copy of the Doe 
Order has been attached as Exhibit 2 to this Letter.) 

 The court was faced with a slightly different, but still relevant, inquiry in Yu v. 
Vassar.  No. 1:13-cv-4373-RA-MHD (S.D.N.Y. March 7, 2014) (Endorsed Order).  There, 
the plaintiff-student objected to defendant Vassar’s initial redaction of the personally 
identifiable information of non-party students included in plaintiff’s own education record.  
Vassar objected to the information’s release, citing FERPA, and argued that in any event it 
would have to give notice to the affected students.  The court disagreed and ordered that the 
personally identifiable information of students named in plaintiff’s disciplinary record be 
released, without notice to those non-party students.  The court also permitted the release of 
an audio recording (presumably related to the disciplinary proceeding), but allowed for a 
two-week period for notice to non-party students affected before its release.  The court’s 
order did not envision any additional period for those non-party students to be heard or to 
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raise any objections.  Id. 13 (A copy of the Yu Order has been attached as Exhibit 3 to this 
Letter.) 

III. CONCLUSION 

 For the reasons explained above, Reed’s objection to providing unredacted copies of 
the Requested Disciplinary Materials has no merit.  The discovery plaintiff seeks is central to 
his claims of gender discrimination under Title IX (as well as responding to Reed’s 
affirmative defenses), and nothing in FERPA precludes Reed from providing those materials 
in discovery.  To the extent the Court concludes that any legitimate third party privacy 
concerns exist, such concerns can be addressed through the entry of an appropriate protective 
order.  Furthermore, to the extent that the Court concludes that FERPA applies to plaintiff’s 
request for information relating to his Title IX claim, the Court should issue an appropriate 
order, pursuant to FERPA, ordering the production of unredacted copies following a two-
week notice period to affected students. 

     Sincerely yours, 

         

      David H. Angeli 

 

Enclosures 

cc:  Paula A. Barran, Esq. 
 Bonnie Richardson, Esq.  
 Courtney Angeli, Esq.  
 

                                                 
 13 The Endorsed Order states in full: “As directed on the record at today’s conference, 
defendant is to produce to plaintiff’s counsel the address and phone numbers of students 
identified by counsel in her documents requests.  Defendant is also to produce to plaintiff’s 
counsel the audio recording of plaintiff’s disciplinary hearing.  The contact information is to 
be produced forthwith.  The audio recording is to be produced in two weeks to permit 
defendant to notify any affected parties.  The audio recording is to be subject to the 
confidentiality order entered today.”   


